Augsburg University

Idun
Theses and Graduate Projects

6-19-2003

A Historical and Policy Analysis of the Family
Medical Leave Act of 1993 (P.L. 103-3)
James C. Towns
Augsburg College

Follow this and additional works at: https://idun.augsburg.edu/etd
Part of the Social Work Commons
Recommended Citation
Towns, James C., "A Historical and Policy Analysis of the Family Medical Leave Act of 1993 (P.L. 103-3)" (2003). Theses and Graduate
Projects. 344.
https://idun.augsburg.edu/etd/344

This Open Access Thesis is brought to you for free and open access by Idun. It has been accepted for inclusion in Theses and Graduate Projects by an
authorized administrator of Idun. For more information, please contact bloomber@augsburg.edu.

Augsburg College
Lindell Library
MinneaPolis, MN 55454

A Historical and Policy Analysis of the Family Medical Leave Act of 1993
(P.L. 103-3)

James C. Towns

Submitted in partial fulfillment of the requirements for the degree of
Master of Social Work

Augsburg College
Minneapolis MN
2003

1

MASTER OF SOCIAL WORK
AUGSBURG COLLEGE
MINNEAPOLIS, MNNESOTA
CERTIFICATE OF APPROVAL

This is to certiff that the Master's Thesis of:

James C. Towns

Has been approved by the Examining Committee for the thesis requirement for
the Master of Social Work Degree.

Date of Oral Presentation:

June 19,2003

Thesis Committee:
is Advisor: Lois

Thesis

Thesis

osch, Ph.D.

Patten, Ph.D.

Gorman, LICSW

ll

Dedication
In Loving Memory: Gwendolyn Azalea Towns.
In Loving Memory: Vera Ann Nobles-Clark.
To Eudell Smith (Ma Tommy) for your continued praise and support.
To James Sr. for your continued praise and support.
To the Nobles, Towns, Smith, Jackson and Sharpe families and in-laws for your
support.

lll

Acknowledgements
To Marcie Jefferys for your invaluable guidance.
To Jim Koppel and staff at Children's Defense Fund for your support.
To Dr. Lois Bosch for your continued patience and support.
To Dr. Glenda Rooney for helping me get started down this path.
To Dr. Clarice Staff for your help and ink spot-like critiques of my drafts.
To Augsburg College for a great experience.
To Kathleen Gorman (K.G.) and Chad Bacon (Porter) for your patience and faith
that I would complete this thesis.
To Brenda Petry for proofreading an incredible number of drafts.
To all my colleagues and classmates.

IV

Ahstract of Thesis
A Historical and Policy Analysis of the Family and Medical I-eave Act of

1993

(P.L. 103-3)

Historical and Policy Analysis
James C. Towns
June, 2003

This historical and policy analysis as a qualitative method of research will
examine the Family and Medical Leave Act of 1993 (P.L. 103-3), which was
passed by Congress and signed into

law. This law requires that private employers

with 50 or more employees provide for its eligible employees the benefit of
unpaid leave for up to 12 weeks. This research and its findings

will attempt to

provide the social work profession with an understanding of the historical process
of this law and those it was intended to benefit.
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Chapter

I

Introduction
The Family and Medical Leave Act (FMLA) was passed by the United
States Congress and signed by President

Bill Clinton as Public Law 101-3 in

February 1993. Public Law 101-3 requires employers with a minimum of 50
employees who work at sites within a 75-mile radius to offer its ernployees up to
12 weeks of unpaid leave during a 12-month period (Crampton

& Mishra, 1995).

The law allows eligible employees to take an unpaid leave from workfor (1) the

birth or adoption of
need to care

a

child, (2) the placement of a child for foster care, (3) the

for a child, spouse or parent with

a serious health

condition, and (4)

the need for an employee to recover from an illness or injury that does not allow

him or her to work (Tharp, 1998).

FMLA also protects employees from damages upon return to work from

a

leave of absence. Employers are required to restore employment to eligible
employees who take a leave. An employer must return an employee to the same

position or to a position with benefits, pay status and other specific conditions that
are equal to the employee's original position (Tharp, 1998).

An employee is eligible for unpaid leave based on whether that employee
is working full-time for an employer. An employee must also work for an

employer for twelve months or a total of 1 ,25O hours during the first twelve
months of employment before being eligible to take the unpaid leave (Tharp,
19e8).

Z

The Family and Medical Irave Act had been introduced to Congress
several years before it was finally passed in 1993. Family advocacy groups and

supportive lawmakers were pitted against other lawmakers and lobbyists who
supported small business. Ultimately, the debate boiled down to cost, arguments
regarding the ineffectiveness of existing laws in assuring equal treatment of

women in the work place, and whether a federal law requiring private employers
to provide for unpaid leave benefits would be feasible. According to Elving
(1995), the hearings began as a result of a growing number of cases being filed by
women in California who lost their jobs after seeking to return to work after

giving birth.
Debate over leave policies had occurred on the state level as well as the
federal level. Several states were passing their own versions of the federal law

during the years between 1986 and 1993. According to Brown (1992),28 states
and Washington, D.C. had some form of family or medical leave legislation in

1992. Minnesota's leave law was passed by its state legislature and signed into
law in 1987, and thus predates the federal law. According to FMLA, state
parental leave laws that offer better employee benefits than FMLA supercede

FMLA, which goes against the general philosophy that federal rnandates
supercede state laws (Marinac

& Oki , 1994).

State leave laws tend to differ slightly from the federal

law.

State leave

laws may differ in the required length of unpaid leave, and in the size of
employers required to provide leave to its employees. For example, the parental
leave law in Minnesota mirrors the federal law in that both laws require

a

J

employers to offer unpaid leave to employees that have worked for an employer

for twelve months. However, the State of Minnesota requires employers that have

2l or more employees to offer up to six weeks of unpaid leave versus the 12
weeks of unpaid leave from employers with 50 or more employees (Jefferys,

2000).
The Farnily and Medical Leave Act of 1993 is supposed to help working
parents balance lives at home and at work, and to help promote family integrity
and allow worker recourse to take needed leave in the event that employers do not

have a reasonable leave policy (P.L. 101-3).
Purpose of the Study

The purpose of this study is to examine history leading to the passage of
the Family and Medical Leave Act, and

to analyze the policy's effectiveness with

increasing self-determination for families. The debate over this legislation has
covered two main issues. One issue is that lawmakers question whether employee
leave should be subjected to government mandates or if private employers should
handle parental leave issues. Many companies across the United States have

forms of leave options that are available to employees within their company

policies. According to Aalberts and Seidman (1996), mandatory family leave
policies impose burdens on covered employers because of potential abuse by
employees, costs to employers and the complex administrative responsibilities of
the employer. Many businesses feel that there need not be another piece

of

legislation that dictates how an employer deals with their employees (Gowan &
Zimmerman, 1997).
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Ethical practices within companies toward women, ethnic minorities and
low-income people make up the second issue. Historically women and other
oppressed people in the workforce have not received equal treatment regarding
status, pay and benefits. For example, women being fired for becoming pregnant

or not being hired because of being in their child-bearing years was not
uncommon in the 1970s and 1980s (Maclachlan, 2000). Companies were also
challenged by medical professionals regarding the adverse effects on women who
returned to work too soon after giving birth (King, 1999). Social welfare is one of
the main principles of the profession of social work, and includes reform of
undesirable conditions of oppressed people and ethical rules in policies (Trattner,

1999). The Family and Medical Leave Act is one of many responses to this
notion that a mandated law would promote ethical decision making within human
resource departments regarding leave options for employees

(King, 1999).

Research Questions

This study will examine the following questions. What is the history of
the development of federal legislation requiring employers with a certain number

of employees to provide 12 weeks of unpaid leave to its employees? Is the policy

in place effective in serving the population intended?
Americans have benefited from labor legislation during the Civil Rights

Movement and the Equal Rights Movement. Women's place in the workforce has
demanded reform in the way businesses respond to the need of their employees.

While policies such as FMLA have been enacted to assure rights to
employees, there are questions whether rnandated leave laws help, hurt or have

5

any affect on the rights of employees, and whether they feel empowered to make
appropriate decisions for themselves and their families. It is hoped that this study

will provide

a greater understanding

of the values that were at the basis of

decision-making by lawmakers for creating a federal family leave policy, and that

it will also provide insight to amending laws to better

serve intended populations.
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Chapter

II

TheoreticaUConceptual Framework
This chapter will review the theoretical framework used to analyze the
effectiveness of the Family and Medical Leave Act of 1993, and will define

historical and policy analysis as it relates to this research. The applied theoretical
framework used in this study is from an empowerrnent and advocacy perspective.
This framework will be applied to the identified social problern of the lack of
assured time away from the

job for new parents to take care of newborns, newly

adopted children and for medical emergencies.

Empowerment and Advocacy Perspective
Solomon (1976) explains empowerment as a process in which persons
who belong to a stigmatized social category throughout their lives can be assisted
to develop and increase skills in the exercise of interpersonal influence and the
performance of valued social rules. According to Payne (1997), advocacy has its

origins in the legal arena. The deciding support or opposition was through the
efforts of advocacy groups. Empowerment and advocacy perspectives share
ideals with anti-discriminatory and anti-oppressive perspectives in social work
such as liberal pluralism, which is an example

of an anti-oppressive perspective

that focuses on equal opportunities for ethnic minorities (Payne, 1997).

A number of policies and initiatives have been designed to support
families where both parents work. For example, the Earned Income Tax Credit

(EmC) helps low-income families benefit from working. Social programs such as
Head Start help by providing social services to low-income families of children
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who are in the program. Federal and state block grants have also helped families
pay for childcare services. According to Hofferth and Deiehl (1994), the number

of working mothers in the United States has increased from

18.6Vo

in

1960 to

approximately 59To in 1990. Conceptually, the Family and Medical Leave Act
was an effort to empower working mothers to make a choice to take time from

work for the birth and care for their newborn child without fear of losing their
jobs (Elving, 1995; Hoffert & Deich,1994).
Justice Theory
There is also a correlation between empowerrnent and advocacy
perspectives and justice theories in social work (Payne, 1997). Justice theories

historically imply the notion of equity, which means that

a

population perceives

fairness as receiving proportional reward for contributions made by that

population (Gilbert & Terrell, 1998; Lerner, l9l1).
Other principles of justice theory are more contemporary. These

principles of justice theories include equality and need. Similar to equity, equality
refers to some sort of equal balance. Grover (1991) defines equality as whether
people feel that they have the same access to services or benefits that others have.

The development of social welfare policy is generally influenced by the criterion
that there is a value of equal distribution of resources and opportunities (Gilbert &

Terrell, 1998). The Family and Medical l,eave Act is one of a number of policies
that have been enacted with the value that workplaces should have equal
opportunities for all of their employees.

8

Need is another principle that drives policy change (Gilbert & Terrell,
1998). Kahn (1969) describes needs as social definitions that represent what

individuals or groups require to play a role, meet commitment or participate
adequately in a social process. Justice theories suggest that people have access to
certain services or benefits based on whether there is a need for the services

([,erner, 1997). The population expressing the need for assurance of job security
was women who became pregnant and needed time from work to care for
themselves and their newborn child (Elving, 1995).

Grover (1991) uses the justice theory in his study, which investigates
perceptions of fairness of parental leave policies among university staff at Midwestern University as well as attitudes staff have toward leave takers. A survey
was distributed to faculty members of Midwestern University to evaluate the
usefulness of the parental leave policy in place at the university at that time" In

this study, Grover (1991) found that people who do not benefit from a parental
leave law will not see the law as equitable whereas those who can benefit from a
parental leave policy

will view the policy

as equitable.

Relationships among co-workers also indicated equitable or non-equitable
views of the parental leave policy at the university. Grover (1991) found that
those who held unit relations with leave takers (i.e., co-workers within the same
department) evaluated the parental leave policy as fair.

Historical Research

A method of qualitative research that is different from general qualitative
research methods is the historical policy analysis. Historical research is not an

I
accumulation of data but rather an interpretation of existing data (Rubin &

Babbie, 1997). Historical research and analysis requires the researcher to do more
than list events in a chronological order, but to investigate the meaning of events
and actions that led to the events by searching for patterns in the data (Leeds,
1993). Examining the history of a problem

will help

researchers understand the

evolution of policies and prevent lawmakers from recreating policies that are not
effective (Karger & Stoesz, 1994).
The existing data that historical researchers analyze are usually from

primary sources. Primary resources include government documents, interviews,
minutes from meetings, hearings, personal letters or diaries and raw data.
Researchers may also use secondary resources such as another researcher's

interpretation of data. However there is an increased risk that the secondary
information could be flawed, and thus unreliable (Rubin & Babbie, 1997).
Policy Analysis Framework
Policy analysis is a social and political activity, which involves
professionals and other parties who show interest in an issue or policy (Bardach,

2000). Models for policy analysis generally outline a process in which

a

problem

or social issue is identified, criteria are presented for desired strategies to
approach the issue, alternative strategies are presented, and policy feasibility is

determined. The objective of defining a problem is to present an issue that people

think needs a new policy (Haskins & Gallagher, 1981). The criteria for desired
strategies refer to the exploration of demographic facts and projections of costs
and services. Feasibility refers to the likelihood of whether the policy

l0
recommendations

will or will not be enacted by a legislative body (Haskins &

Gallagher, 198 I ).
Karger and Stoesz (1994) present a model for policy analysis, which
places emphasis on understanding the history of an issue and the policy

implernented to address the issue. Their policy analysis framework examines (1)
the historical background of policy, (2) the description of the issue, (3) description

of the policy and its goals, and (4) policy analysis.
Karger and Stoesz (1994) state that policy analysis includes examination
of political, economic and administrative feasibility. Political feasibility refers to
the supporters and opponents of a proposed policy. Economic feasibility refers to

how the policy will be funded. Administrative feasibility refers to the
effectiveness of the policy, efficiency of the policy and alternative policies.

According to the framework, certain political groups, organizations and
constituents will or will not view an issue as feasible, and a policy analyst must
assess the roles

of different groups (Karger & Stoesz, 1994).
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Chapter

III

Literature Review
This chapter reviews a portion of existing literature regarding the Family
and Medical Leave Act

of

1993 (P.L.

103-3). The literature addresses four main

issues: (1) equal treatment and protection for working women, (2) the impact of
mandated policies on businesses, (3) affordability and availability, and (4) the

physical and mental health benefits FMLA provides for mothers and children.
Compared to other industrialized countries in the world, the United States
has

poorly developed labor policies to support parents around the time of

childbirth (Garret, Wenk & Lubeck, 1990). The concern private companies have
with federal and state mandates is that of administrative costs and responsibilities
the companies must endure, and the hardships that mandated laws will create
regarding employee relations. Private employers generally fear that employees

may abuse mandated leave laws (Aalbertson & Seidman, 1996; Potter, 2000).
Equal Treatment and Protection
The literature discusses issues concerning discriminatory policies and
practices by companies against women. In 1989 women earned 68 cents for every

dollar a man earned (Rothenberg, 1992). According to the Bureau of Labor
Statistics (2002) women currently, on average, make74 cents for every dollar
earned by men. Years prior to the parental leave

bill being

passed into law,

women struggled against discriminating practices by employers on issues other
than salary. The concept of equality for women around job benefits spawned the

Augsburg College Library
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conversation of the effectiveness of state and federal policies in existence before
the passage and enactment of

FMLA and other leave policies (Elving, 1995)-

Equal rights in the work place have been an issue for several decades.

Barriers to successful employment, which continue to exist today, stem from the
general lack of support in the industry of non-domestic/non-familial roles of
women (Burgess, 1994).
Suffrage for women took place in 1920, but it was not until the 1960s
when the movement toward an equitable workplace began (Maclachlan, 2000).
The Equal Pay Act of 1963 started the movement. Shortly afterwards, the Civil

Rights Act of 1964 was enacted with the hopes of insuring that no person was
discriminated again st.
Despite the Civil Rights Act of 1964, women, minorities and individuals

with disabilities were still experiencing discrimination in the workplace
(Maclachlan, 2000). In 1972, the Equal Employment Act was passed, which
mandated affirmative plans to rectify discriminatory acts and exclusion of women
and minorities. This new act helped open more opportunities to women in the

workforce (Maclachlan, 2000).
Women began to enter the work force at an increasing rate during the
1970s and 1980s. Women in the work place rose from 49To

in

1970 ta 597o in

1980 (Elison, 1997). By the middle 1980s,2 out of every 3 American women

were working. The increase of women in the work force created a push towards

legislation requiring employers that have a certain number of employees to offer 4
months of unpaid leave for women who gave birth (Sprotzer, 1990). The

l3

Pregnancy Discrimination Act

of

1978 required employers to treat pregnancy as a

disability, which meant that employers could not fire women employees who
were pregnant (Joesch,1997), Laws began to pass in individual states requiring
some form of mandated unpaid leave to be offered by employers. As

of

December 1991, twenty-eight states and the District of Columbia had some sort of
parental or maternal leave law. The minimum number of employees required
under the laws varied with each state. The minimum number ranged from 6 in
Massachusetts

to 100 employees in Connecticut, Tennessee and Washington State

(Brown, 1992). By the time the FMLA was signed into law, 34 states had similar
leave laws in place (Maclachlan, 2000).

Irnpact of Mandated Policies

Affordability of unpaid leave policies for employers and employees is the
second area covered in this review. This issue has two sides. One concern is the
cost of mandated leave policies for employers in regard to work administration
and training of new and

whether employees

will

/ or temporary employees. The other side of this issue is
be able to afford to take leave without cornpensation

(Jefferys & Farris, 2000). President

Bill Clinton signed the Family and Medical

Irave Act (FMLA) into law in 1993. In prior

years,

similarbills had been

debated in the legislature. Part of that debate was whether legislation requiring

private employers (especially small employers) to provide unpaid leave to its
employees would create a hardship for businesses (Aalberts & Seidman, 1996).
Employers argued that unpaid leave would cause strain on employers due to the
need to cover the workload of an employee on leave and because of the extra cost
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of training new and I or temporary employees (Joesch, 1997). According to
Andrykovitch and Van Doren (1997), half of the private employers surveyed in
their study reported that additional administrative expenses were incurred as a
result of FMLA compliance. Opponents of FMLA reported that costs to replace
workers and train new temporary workers also increased (Tompson &'Werner,
1998).

According to Andrykovitch and Van Doren (1997), one-fourth of
employers surveyed reported an increase in employee absentee rates. Aalberts
and Seidmen (1996) found that the increased rates of absent employees stem from

two areas: (l) aclause in FMLA that states employees are entitled to intermittent
leave on an hourly basis to handle family illnesses (including that of the
employee), and (2) confusion over what qualifies as a "serious illness."
There is speculation by business owners and politicians who are opposed

to mandated leave laws that a mandated family leave policy, although unpaid,

would lead to the introduction of a mandated paid leave policy (Elving, 1995).
According to Potter (2000), President Clinton made a promise that the proposed

bill would not lead to a mandated paid leave, assuming that

such legislation

for

employees would put undue stress upon employers to provide the benefit.
The enactment of FMLA and parental leave laws in different states has

given parents, particularly mothers, an opportunity to take time off work to
recover from their birth experience and to care for their newborn child (Gowan

&

Zimmerman, 1996). Opinions about the unpaid leave policy were positive among
the general public as reported by Gallup Poll taken in November I 992, which
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showed about 75 percent of Americans favored requiring companies to provide 12
weeks of unpaid leave. The new laws for leave were considered fair by
employees who knew or worked with women of child-bearing age (Grover,
1

99 1).

Businesses were generally against proposed unpaid leave laws because

employers did not want legislation that dictated how they were to treat their
employees (Gowan & Zimmerman, 1997). Despite the general opposition, there
were also employers who were supportive of leave options for employees during

this time. Some employers felt that flexibility would promote worker longevity,
which could positively affect worker output (Lawrence, 1989). Positive energy in
a person's

family life is seen as a benefit not only to the employee, but also for the

employer. Private employers feel that a positive homelife is a good source of
positivity in the workplace, and therefore business must also promote the working

family (Sullivan, 2000). Companies such

as

Liz Claiborne, IBM, and J.P. Morgan

have gone as far as to offer paid leave packages for its employees (Lawrence,

1989). Other private employers are creating specific programs that enable parents
to get involved with their children's school activities. These examples show that
some employers are already exceeding mandated state legislation (Nhan, 1993).

Employers have also reported that streamlining existing state and company
policies regarding unpaid leave would help save on some of the administrative
costs (Kurtz & Arrick-Kruger, 1996).
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Availability and Affordability
While there is documentation of businesses that support FMLA and other
state mandated leave laws, there is

still

a question as to who takes advantage

of

the current leave laws. Currently FMLA covers employers who have an on-site

staff of 50 or more employees, and employees who work for these employers
must also have worked a total of one year or 1,250 hours within the past year

(Gowan & Zimmetrnan, 1996). Therefore, if an employer who does not meet

eligibility criteria under FMLA, and if there is no corresponding state law
mandating leave for employers with up to 50 staff, then there is a population of
workers who are not eligible to take advantage of the benefit.

In addition, employees who work for a company covered by FMLA do not
always take advantage of the benefit. There are employees who are unable to take
advantage of the FMLA policy for personal financial reasons. Workers simply
cannot afford to take time off work without getting compensation (Hyde et al.,

1996). Idemoto (2000) of the Economic Opportunity Institute conducted a srudy
in November 2000 and reported that sixty-four percent of surveyed workers did
not take leave because they were unable to afford it.
Employers who are covered under FMLA are generally larger, and
therefore can afford to exceed the current laws by offering a paid plan. Large
companies such asLiz Claiborne, IBM and J.P. Morgan can feasibly afford to
have paid leave policies. According to Elison (1997) Iarge companies also tend to
have fewer women working for them, and therefore actual cost increases may not
be

significant. Some smaller employers offer a paid option through flexible work

l7
time, paid vacation or disability benefits, but it would be up to that individual
employer to provide a leave plan for employees. Elison (1997) also shows that
because most women

work for small companies they are less likely to have

options for paid or unpaid leave.
Other reasons employees do not use FMLA benefits are job seniority and

security. FMLA does not protect employees from losing job seniority or accrual
of benefits during leave taken under FMLA. Also, employees that are highly
compensated (within the top 10Vo of those employed) are exempt from

FMLA.

Therefore, employment may be denied if leave is taken (Marinac &. Oki, 1994).
The issue of paid leave versus unpaid leave was discussed in the literature

to some degree, Paid leave coming from unemployment insurance was an option
looked at briefly, but no detail was given where the funds would come from.
Companies and politicians are against this option primarily because employers
also pay for unemployment insurance. Therefore

if unemployment insurance

pays a portion of paid leave for employees, employers would in a sense be paying

twice for the leave of one person (Potter, 2000).
Physical and Mental Health

Physical and mental health of mothers is the fourth main issue covered by
the literature. Many physicians have lobbied on behalf of women and their need

for adequate time to recover from childbirth. Physicians and other rnedical
professionals also believe that there can be benefits to prolonged leave for parents
to care for newborn children and adopted children that improve the physical and
mental health of all family members (Gjerdingen & Chaloner, 1994; McCain

&

l8

Mustard, 1999). During the first six weeks of postpartum (period after giving

birth) women have higher chances of depression, referred
depression (Gjerdigan

& Chaloner, 1994). While

as postpartum

there is no correlation among

mental health and the length of leave taken, research has shown that general
mental health for women is typically worse after delivery (Hyde et al, 1996).

It has been noted that physical recovery from childbirth takes more than
six weeks. According to Tulman and Fawcett (1991), six weeks is the amount of
time that it takes for a woman's uterus to return to its pre-pregnant size and does
not reveal any other aspects of recovery. According to Tulman and Fawcett

(1991),57 of 100 women felt that they had regained full level of energy at six
weeks of recovery.

Original proposals to Congress for family leave included longer available
leave

time. The first family Ieave bill was introduced to Congress in 1985, and

called for l8 weeks of leave for parents with newborn children (Elving, 1995). In
Minnesota the original bill proposed 12 months of leave for parents to bond with

their child (Minnesota State Legislature: H.R.234,1987). Research shows
evidence of how nurturing during the early years can have a long-lasting impact
on achild's learning capacity, behavior and emotions (McCain & Mustard, 1999).

Missing
There is an entire section of trMLA that was addressed minimally or not
addressed at

all. In the addition to the much-discussed

issues of parental leave,

FMLA also gives employees opportunity to take time from work to tend to sick
relatives. The literature does not reflect the population that would use unpaid or

l9
paid leave to tend to elderly parents or sick relatives- There was also a
tremendous focus on women and not a lot of discussion as to the number of men

who would benefit from FMLA.
The passage and enactment of FMLA was long and complicated.
Furthermore, FMLA was not the first employee leave law to be passed by
Congress, nor is

it the only law that has stipulations for medical and disability

coverage. The literature researched in this study did not indicate how FMLA
integrates with other policies regarding leave benefits, and the process in which
legislators, special interest groups and lobbyists addressed the similarities and
differences.

Conclusion
Literature indicates that women are the primary benefactors of the family
leave policy and have the most potential to be hurt by legislation regarding

parental leave. The Family and Medical

lrave Act of

1993 has helped women

fight against discriminatory hiring practices.
Those who are able to afford leave are those who are in positions where
they may be able to quit their jobs or are in situations where employers offer an
alternative leave plan that is paid. The policy is meaningless to those who are
unable to take unpaid leave and have no other leave alternatives, which leads to
an argument for paid leave. Women who are not given alternatives for leave that
meet their needs usually choose to quit their

job (Joesch, 1997). There are also

identified issues conceming the health of women both physically and mentally
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after bearing children- These issues can be compounded with a combination of

life experiences.
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Chapter IV
Methodology
This chapter reviews the methodology of the research, the method of data
collection and the design for data analysis.
Research Design
Research Questions:

(l)

what is the history of the development of federal

legislation requiring employers with a certain number of employees to provide 12
weeks of unpaid leave to its employees and (2) is the policy in place effective in
serving the population intended?

This study will explore the history of the making of the FMLA and
analyze the current

policy. Since there is no population to survey or study in a

policy analysis the method to be used for this study will be a historical method,
which includes a retrospective analysis of the policy as a means of investigation.
This research will use the policy analysis model outlined by Karger and Stoesz
(1994) in chapter two.

To gain a better understanding of what led to the passage of FMLA and to
analyze the current policy, research was done on past policies and policy-making
decisions, public opinions and analysis of census data. Collecting these data
required searches through government documents such as reports from the
General Accounting Office, testimony from committee meetings during

legislative sessions in years leading up to the passage of the law, journal articles,
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law library reviews, raw census data and various different studies conducted on

FMLA.
Measurement Errors

I-eedy (1993) suggests that a historical and policy analysis is a qualitative
method of research. A historical policy analysis also uses quantitative methods.

Qualitative research requires interpreting the meaning of existing data.
Interpreting existing data can be problematic for researchers because the meaning
of certain data can be interpreted differently by other researchers. Different
interpretations of existing data may skew an account of historical relevance of a

policy or actions. Therefore, historical and policy analyses will generally have
measurement elTors due to the interpretive nature of the research.
There is infinite data that can be collected, and no researchers are able to
ask all of the questions regarding an issue or policy, therefore rnaking policy
analyses incomplete (Karger and Stoesz, 1994).

All information that has been gathered for

the purpose of this research

will

be used, whether these documents have common themes or not, for the purpose

of

guarding against measurement error.

Validity and Reliability
Interpretation of data from existing literature will raise questions of

validity and reliability of the research. Using all documents researched and
monitoring whether there are common themes or not will help the validity of the
research by assuring that the literature is relevant to the research. Reliability may
be in question because the study is based on interpretations of the existing
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literature and records, which is also subject to the author's own interpretation.
However, the use of primary data such as committee hearings and court cases will
help strengthen the reliability of the study (Leedy, 1993). The data is reported
using the framework as outlined by Karger and Stoesz (1994).

.A
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Chapter V
Findings
This chapter reviews findings regarding the Family and Medical and

lrave Act of

1993 (P.L. 103-3) within the policy analysis framework illustrated

by Karger and Stoesz in chapter two.

Historical Background: Justice and Changing Workforce
The rationale behind laws and bills proposed to state legislatures and
Congress is usually in response to a person, group of people or an organization
that feels victimized by current laws or lack thereof (Gilbert & Terrell, 1998).
Advocates of FMLA felt that injustices were carried out on a growing number of

women workers as complaints of unfair treatment came from women workers
across the country

(Elving, 1995). The need for fair leave law advocates to

organize around the issue of equal treatment in the workplace, as well as fair
benefits that support a balance between work and family, has led to many state
and federal laws since the 1800s. The Family and Medical Leave Act

of 1993 is a

result of that history.

More Working Women
The rise in the number of women in the workforce has been a major
reason for forcing development of policies such as FMLA (Elison, 1997).

Between l97O and 1990, women's participation rates in the workplace increased

from 60.4 percent to 66.4 percent (Fullerton, 1999). According to the U.S.
Bureau of Labor Statistics (2000) the participation rate of females between the
ages of

20 and24 in the labor force in 1985 (the year the first family leave bill
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was introduced) was

7l.\Vo. During the same year the participation

rate

of

women between the ages of 25 and 34 wasJO.9VI. According to the Bureau of

Labor Statistics, 57 percent of all women were in the labor force in 1988, as were

7l percent of women between the childbearing ages of 16 and 44 years, up from
42 percent and 47 percent, respectively, in 1968. Furthermore, three-fourths of

working women held full-time jobs in 1988. A report by Fullerton (1999) showed
that nearly three out of every five women of working age were in the labor force,
as compared

to one of every five women in 1950. More women with children

entered the workforce after passage of

FMLA. Women with children

made up the

majority of the total number of women entering the workforce after 1993
(Hayghe, 1997).
Benefits and Poli
Employee benefits did not exist early in the twentieth century. Families,
between the years of 1915 and 1929, often consisted of more than one generation

living within a household, and support for family members needing leave
generally came from family members looking out for one another. Labor unions
and mutual aid societies became sources of benefits for families around the time

of the Great Depression and World War
during World War

ll, government

II.

As women entered the workforce

increased its involvement in expanding benefits

for women in the workforce (Wiatrowski, 1990).
The increased number of women in the workforce led to changes in tax

policy in the 1950s. The Revenue Act of 1954 included a tax provision that
allowed working mothers in low-income families or single parents to deduct
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childcare expenses for children age twelve and under. The tax provision was a
step in recognizing that tax laws at that time discriminated against women

(Hartmann, 1994). Other major laws, such as the Equal Pay Act of 1963, the
Pregnancy Discrimination Act of 1978, and FMLA would be established in years

to come.
Issue: Inadequate Policies
The Family and Medical Leave Act of 1993 allows unpaid leave benefits

to both men and women. However, the debate leading to FMLA consisted of
concerns over discriminatory actions against women by their employers. Elving
(

1995) describes lawmakers debating the revision of the Pregnancy

Discrimination Act and possibly the Civil Rights Act of 1964. Elving describes
series of events involving

Lillian Garland of California

as she attempted to

a

return

to work at California Federal Savings and Loan after giving birth to her daughter

in 1982. Doctors had ordered Garland to take two months of convalescence after
giving birth. Upon returning to work, Garland found that the temporary worker
hired in her absence had been hired pennanently. According to Elving, Garland
went to the Department of Fair Employment and Housing and was told by
lawyers that California Federal Savings and Loan violated a California state law
requiring employers to allow four months of leave for a temporary disability
related to pregnancy or child birth.

California Federal Savings and Loan filed a lawsuit in reaction to
Garland's complaint, and on March 21,1984, Federal District Judge Manuel L.
Real ruled in favor of California Federal Savings and Loan. The court ruled that

1't
L'

the California State statute violated the

Civil Rights Act of 1964. According to

Title VII of the Civil Rights Act of 1964 employers cannot discriminate against
any employee based on race, color, religion, sex and national
used Title

origin. Judge Real

VII of the Civil Rights Act of 1964 as grounds for his decision to rule

against Garland by stating that the California state law discriminated against men,

thus violating the Civil Rights Act of 1964 (Elving, 1995).

lrnhoff (National

Partnership of Women and Families, 1994) explained

that there were two strategies in which lawmakers and special interest groups
could have approached the proposal of the new

bill.

One, the proposed bill could

have been focused solely on protecting the rights of fernale workers who wished

to return to work following pregnancy. Two, the proposed bill could include
parental leave for male and female workers and extend benefits to include care for
other

ill

members of the family. Many women's rights groups considered present

Iaws inadequate, but gender-specific proposals had the potential to perpetuate

difficulties for women in the workplace and work against equal treatment of
women in general (National Partnership of Women and Families, 1994).
The Pregnancy Discrimination Act of 1978

A major policy predating current family leave policies is the Pregnancy
Discrimination Act of 1978 (PDA). PDA was a partial amendment to Title VII of
the

Civil Rights Act of 1964, and gave women equal protection under the law

regarding treatment of pregnancy as a disability. The amendment makes the

following clarification regarding the term sex, and describes pregnancy as a
disability for women that should be treated as any other disability.
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The terms "because of sex" or on the "basis of sex" include, but are not

limited to, because of or on the basis of pregnancy, childbirth, or related medical
coruditions; and women affected by pregnancy, childbtrth or related medical

conditions shall be treated the same for all employment related purposes,
including receipt of benefits ..- as other persons not so afficted but similar in thetr

ability or inability ro work (42 U.S.C. $ 2000e(k) (1978)
PDA protects benefits of women in the event that a female employee
becomes pregnant and needs

time

away

from work. The amendment clarifies that

discrimination based on pregnancy is discrimination based on sex and that
employees disabled by pregnancy must be treated the same as other disabled

employees. Courts have upheld that disabilities based on pregnancy may be
interpreted as more favorable than other disabilities, as they did in Garland vs.

California Federal Savings and [,oan. PDA also does not guarantee women
employment upon returning to work, nor does it protect women who are pregnant

or within the expected child bearing years from being discriminated against by
employers (Maclachlan, 2000). Different states were quick to address the issue

of mandated family leave policy that PDA does not address or guarantee, and
some states were able to pass and enact some form of parental or maternal policy.

Over 30 states had enacted a parental leave law similar to FMLA by the end of
1992 (Maclachlan, 2000).

The Family and Medical

kave Act of

1993

The goals of FMLA are to provide protection to working parents not only

for the care of newborn or newly adopted children, but for other family members
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as

well. FMLA also aims to offer job protection for workers who need to take

leave from theirjobs. Employers are responsible for implementing the law into

their benefit structure and are accountable to the Department of Labor, which is
responsible for enforcing the law (Equal Employment Opportunity Commission,
1ee8).

Citizens, lawmakers and other professionals debated over whether the goal
of providing equal leave benefits for male and female leave takers would be
feasible economically and administratively. There was a great deal of testimony
on behalf of the bill by women's rights groups, labor unions and by medical

professionals. Testimony against proposals consisted mainly of small businesses,
the United States Chamber of Commerce and the Society for Human Resource

Management (Tharpe, 1998).

FMLA 1985-1992
Lawmakers in the 99th Congress originally introduced FMLA as the
Parental and Disability Leave Act in 1985. It was later called the Family and

Medical lrave Act upon reintroduction in the following years. The bill proposed
that employers be required to offer employees time off for childbirth, adoption,
and care for infants or seriously

ill children

(Parental and Disability I-eave, 1985).

Negotiation and debate occurred between lawmakers, small and large business
professionals, unions and workers through Congressional hearings.
Georgetown Associate Law Professor Wendy Williams (Parental and

Disability I-eave, 1985) stated that the purpose of the bill was to "fill the gap of

PDA." The

gap Williams referred to was that under the Pregnancy
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Discrimination Act, employers could provide benefits either for every employee
or for none at all. A board member of the United Mine Workers of America
(Uh/tWA) also testified that the Parental and Disability [rave Act would address
the issue of job security, which PDA does not (Parental and Disability L,eave,
r

98s).

FMLA was developed to protect male and female workers from
discrimination in places where fair leave laws were not in place. The Bush Child
Development and Social Policy Report (1988) found 268 complaints of wrongful

firings of employees and employees not being allowed full amounts of leave
between January and September of 1987. Advocates for FMLA responded to
these concerns by working for broader parental leave benefits than provided by

the Pregnancy Discrimination Act

of 1978.
Analysis

The Family and Medical Leave Act has had largely positive responses

from employers and employees since its enactment. However, due to conflicting
views on whether the policy would be feasible, the Commission on Family I-eave
was constructed by Congress to monitor the successes and failures of the newly
enacted

policy. The Commission concluded that

the overall effect of the new law

is positive, finding no noticeable change in business and job performance, and no

significant cost increases in general administrative costs, continuing health
benefits, or hiring and training (Working Balance, 1996).
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Benefactors of FMLA
The General Accounting Office (GAO), a government agency that reports
on the general accountability of proposed bills, new laws or government
programs, predicted that most workers who would take advantage of FMLA

would be women. The GAO estimated that 840,000 women per year would take
leave to care for new children. They estimated that care for sick children and
parents would cost a combined 45 million dollars compared to 90 million dollars

for the continued health care benefits parents would receive while on leave to care
for new children (General Accounting Office, 1989).
According to a report issued by the Department of Labor in 1998, paid
vacations accounted for most of the leave taken by ernployees working for

medium to large companies in 1995, which suggests that unpaid leave was

uncommon. The Department of Labor also found that leave takers were likely to
be employees with one or more children, hourly employees and employees with

annual incomes between twenty and thirty thousand dollars rather than families

with higher incomes.
Wage replacement is another issue affecting the benefactors of FMLA.
Wage replacement is less likely for employees who are non-unionized or nonsalaried, and the youngest and oldest workers within the workforce were less

likely to receive leave. According to a study completed by the Commission on
Family Leave (Working Balance, 1996), less than half of those who took leave
(46.7 percent) received full wage replacement and 19.6 percent received partial
wage replacement. The wage replacement was most likely to be sick pay,
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vacation pay or disability pay from insurance plans that predate FMLA (Working

Balance, 1996). The survey also states that employees with annual incomes of
twenty thousand dollars or less are less Iikely to retum to work after taking the
unpaid FMLA leave. Women and employees who are not covered by the law are
also not as likely to return to their same

job

as those who work

for large firms and

are members of labor unions. According to the survey, 63 percent of employees

were unable to take the unpaid FMLA leave because they could not afford it.

Fifty-three percent of private sector employees are not covered by FMLA.

Political Feasibilitv:

and Adversaries

Among the largest supporters of the Family and Medical Leave Act of
1993 has been the United States Department of Labor (DOL). The Department

of

Labor's origin dates back to the middle 1800s when laborers began to organize
and form labor unions. Labor unions began to grow and gather political power

(Grossman, l9J3). The DOL has existed to develop the welfare of working people

with hopes of improving working conditions and enhancing opportunities for
protitable employment (Maclaury, 1998). Eventually, the DOL began to
examine employment problems that women and minorities were facing. Different

laws such as the Fair Labor Standards Act of 1938 (FLSA) and the Equal Pay Act

of

1963 were passed. The DOL created the Equal Employment Opportunity

Commission to enforce employers' compliance with non-discriminatory laws.

Within the DOL is the Bureau of Labor Statistics (BLS). The DOL

has

submitted numerous reports to Congress citing the increasing number of women

who make up the workforce. According to the DOL there are a large number of
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women who are not covered by FMLA because of issues of affordability. The

DOL has been an advocate of proposed mandated paid leave laws, and issued

a

rule that permits states to experiment with using unemployment insurance funds
to help cover costs employees endure when taking leave under FMLA
(Waldfogel, 2001).
The American Association of Retired Persons (AARP) was another key
member of the coalition. The fu{RP advocated leave for employees to take care

of sick family members as well as to care for newly born or newly adopted

children. AARP has powerful influence as a lobbying special interest group, and
as elder care increased

with the bill so did the direct involvement of the AARP

(Elving, 1995).
There were also many women and child advocacy groups and health
professionals that supported

FMLA. The National Partnership for Women and

Families (formerly the Women's Legal Defense Fund) continues to be an
advocate for

FMLA

and proposed revisions of the

bill that cater to the needs of

employees who need leave for child birth and child care. Direct foci differed
depending on coalition members. Dr. T. Berry Brazelton (Family and Medical

Leave, 1989) also gave testimony to the importance of the time period after birth

in which a child and parent bond.
Despite testimony from many advocates during sessions throughout the
years, the proposed legislation did not make

it out of the initial committee

hearings in the U.S. House of Representatives, and failed for the next seven years.

Opponents of a mandated leave law argued that burdens on employers (especially
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small businesses) would be too great in (1) keepingdown costs, (2) administering
a rnandated parental leave law, and (3) taking away

flexibility employerF have to

create their own leave policies (Parental Leave, 1987). The United States

Chamber of Commerce, small businesses, and the Society of Human Resource
Management (SHRM) have all lobbied against FMLA.
Increased costs were a primary concern for businesses. Nearly 40 percent

of an employer's expenses are for employee benefits, and a mandated parental
leave law could potentially reduce the number of benefits an employer is able to

offer, thus having negative consequences for employees (Parental L,eave, 1987).
Advocates for small business argue that mandated parental leave has the potential

to lead to the government's expectation for an employer to pay for all benefits for
employees, which would create financial stress on smaller employers (Parental

Leave, 1987). New Jersey Representative Roukema (Parental Leave, 1987)
recognized the need to enact a law that would guarantee jobs for those returning

from maternity leave, but pushed for

a

reduction in the number of weeks from the

originally proposed l6 weeks to 8 weeks (and later compromised with 12 weeks),
and proposed a higher minimum number of employees, which would decrease the

number of small businesses bound by the proposed

bill.

The decreased arnount

of leave time and increased minimum number of employees would save smaller
employers administrative costs (Parental

[rave,

1987).

John Motley of the National Federation of Independent Business (NFIB)
(Parental Leave, 1987) testified against the proposals, citing that there would be

difficulties in implementation of the policy in small firms because of labor

35

intensity. Motley indicated that the cost of continuing benefits while an employee
goes on leave would be a disincentive for.employers to offer health benefits at all.

Extensive benefit packages provided to employees who then take parental leave

would result in a decrease in the avaitability of other benefits to employees
(Parental

lrave, 1987). Grantz (Parental Leave,

1987) reported that mandates

would create barriers for employers who wished to create benetits to suit their
employees' needs, thus decreasing the employer's flexibility to work with each

individual on appropriate benefit packages.
Economic Feasibility

Andrykovitch and Van Doren (1997) conclude that administrative costs
are

rising. Andrykovitch and Van Doren cite results from

the Business and

lrgal

a survey completed by

Reports, Incorporated, who interviewed employers about

administrative costs. According to this survey, half of the employers surveyed
reported increasing costs as a result of FMLA.
Despite surveys and testimony that indicate rising administrative costs for
employers, other research by the Department of Labor concludes that the Family
and Medical I-eave Act

of

1993 has been economically feasible (Workable

Balance, 1996). Predictions from representatives of small business and the
Chamber of Commerce indicated that an employer's costs for benefits would be
adversely affected, but the majority of businesses state that there has been little or
no effect on administrative costs- The DOL reported that in 1989 the General

Accounting Office showed that there would be little or no significant costs to
employers resulting from the implementation of

FMLA. Supplemental reports
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from the GAO up until the passage of FMLA indicated the same results. In 1993,
the GAO calculated the estimated costs for the continuation of health coverage
under the newly mandated
a total

FMLA. Estimated

costs based on data

from 1992 was

of $674 million dollars compared to $330 million in 1986. Despite the

estimated increase in costs, actual net increases in costs remained insignificant.

Employers have taken matters of cutting administrative costs into their
own hands. Employers between 1993 and 1999 have saved costs by replacing
workers on leave with existing staff. Employers saved an estimated 500 million
dollars by having other employees cover the shifts of those employees that are on
leave (Family and Medical Leave, 1993).

Administrative Feasibility
The Family and Medical Leave Act requires eligible employers to

implement FMLA concurrently with their own benefit packages, and are held
accountable to the Department of Labor (EEOC, 1998). Libby Sartain, Vice
President for Southwest Airlines and representative of the Society of Human
Resource Management (SHRM), stated that FMLA resulted in lost productivity
and high administrative costs (Family and Medical Leave, 1999). More

specifically, FMLA has presented administrative difficulties with defining general
parameters, interpreting a serious health condition, recognizing when to apply

FMLA and when not to, and how to incorporate FMLA with an existing company
leave policy and with other federal or state mandates (American Management

Association, 1996).

JI

Employers must identify general parameters of who is permitted to take
leave under

FMLA (Oversight of Family

and Medical Leave, 1996). For

example, employers are responsible for determining whether an employee's
absence is covered by

FMLA and for monitoring intermittent leave, in which

employees can take as little as one hour off at a time (Family and Medical Lrave,

1999). Sartain (Oversight of Family and Medical lrave, 1996) states that the
Department of Labor has determined that employees can take leave in increments
as

little

as eight

minutes. Taking leave in such increments can create

administrative hardships on employers when trying to track the amount of leave
employees use (Oversight of Family and Medical Leave, 1996). Deanna Gelak of
the Society for Human Resource Management (SHRM) testified that compliance

with intermittent leave is where compliance issues surface. She described
problems with implementation and cornpliance, and included concerns that sixtythree percent of respondents surveyed by SHRM were unsure of how to

coordinate leave under FMLA (Family and Medical Leave, 1999).

According to the Institute of Management and Administration (2001) a
survey conducted by SHRM reported negative productivity from employees that

took leave. FMLA has caused negative perforrnance due to absenteeism from

work. Employers feared that employees would take time from work due to some
illness or condition that an employer could not prove. Employees who are
allowed leave may potentially take advantage of the leave program, which would
inevitably hurt employers, and FMLA could shield employees with poor
performance from discipline (American Management Association, I 996).
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Defining a serious illness has caused difficulties for employers and
employees. FMLA defines "serious health condition" as inpatient care in a
medical facility, and continuing treatment by a health care provider (PL-103-3).

FMLA defines continuing treatment

as ( 1) an

inability to perform daily tasks due

to condition, (2) examinations that evaluate the condition other than routine
physicals, and (3) a chronic condition that requires periodic treatment over an
extended period of time and could cause episodic incapacity (PL-103). An

employee must be incapacitated for three consecutive days including treatment by
a health care

provider resulting in a continuing regimen of care. A period of

incapacity can include an absence to receive treatment for a condition that could
lead to incapacity of more than three consecutive days

if

the condition is not

treated (PL 103-3). FMLA was intended to apply to health conditions related to
pregnancy, but an employee with a severe cold with a doctor's prescription could

feasibly be considered to have a serious health condition. Furthermore, treatment

for

a

cold or flu that resulted in an absence from work could potentially be

covered under FMLA (Flynn, 2001).
Aspects of pregnancy (before giving birth) may not satisfy FMLA
requirements without proper notitication from a doctor. According to Unowsky
(1998), treatment of pregnancy related illnesses are supposed to fall under FMLA

coverage. However, pregnancy itself does not entitle an expectant mother to take
leave under

FMLA unless the pregnancy renders the expectant mother unable to

perform work duties by doctor's order. For example, an expectant mother was
unable to verify that her constant back pain and severe morning sickness kept her
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from taking leave. She therefore was denied leave under FMLA (Unowsky,
1998).

Employers are responsible for notifying employees about FMLA options
and when

FMLA should be applied to certain situations (PL-103-3). An

employee's sick leave does not have to be used before the employee is eligible to
use

FMLA benefits (Gunsauley, 2001). Serious health issues and intermittent

leave issues, compounded with integration of multiple leave laws and other
federal laws such as the Americans with Disabilities Act (ADA), creates more

administrative difficulties for some employers. Serious health issues may be
covered under both FMLA and ADA, which could potentially expand the amount

of leave time an employee has available to him or her (Flynn,200l). As a result,
an employercould be away

from his or her job for more than the allotted

12

weeks. Covering an absent employee for extended periods of time may cause
hardship for employers.
The Family and Medical Leave Act of 1993 causes confusion with other
mandates besides the

ADA. FMLA

have better benefits (Marinac

& Oki,

was not intended to supercede state laws that
1994), therefore creating difficulties with

other federal mandates. Federal mandates such as the Employee Retirernent
Income Security Act (ERISA), have surfaced since passage of
was created under the philosophy that federal mandates

will

trMLA. EzuSA

supercede state

mandates. There has been a lack of clarity as to which of the two federal
mandates supercedes the other (Mueller,

1996). FMLA was established after

other state parental leave laws were established. States such as Minnesota have
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similar laws as FMLA, however, Minnesota's parental leave law exempts
employers with 25 or less employees. Those Minnesota employers exempt under

FMLA would not be exempt under Minnesota's law. One intention of ERISA
was to bypass administrative difficulties employers could potentially face when

providing retirement benefits to employees by having ERISA supercede state law
(Stone, 2000). FMLA states that state laws

will

supercede federal leave law

if

the state law offers better benefits. Therefore ERISA did not supercede state law.

FMLA does not address preemption of ERISA (Mueller, 1996).
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Chapter VI
Discussion
The Family and Medical Leave Act had been introduced to Congress
several years before

it was finalIy signed into law in 1993. Congressional

hearings date back as far as 1985 and there has been continuous debate regarding
the overall impact of FMLA since then. The issues of equality of men and
women within the workplace and job security for parents taking leave were the

primary concerns when the first bill was proposed. The bill eventually raised
more issues as the early debates went on. New issues began to take precedence
over the original proposal. The effectiveness and comprehensiveness of FMLA is

difficult to determine, and leaves researchers with questions

as

to how FMLA is

to be amended to fully address new issues.
Most special interest greups on both sides of the FMLA debate recognize
the need for FMLA, and have embraced the policy in varying degrees. These
interest groups recognized difficulties in how the law is administered, and are

working toward modification of FMLA to increase the population that can use

FMLA. The primary

issues raised of

FMLA turned from equal treatment of

women within the workplace regarding fair leave benefits to (1) administrative
costs and the

difficulty employers have administering FMLA in conjunction with

other laws and regulations, (2) the population of people benefiting from FMLA
and (3) the affordability of an alternative policy.
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General Success
Some supporters feel that FMLA has adequately addressed the primary

goals. Lenhoff (National Partnership of Women and Families , 1994) stated thar
the inadequacies of the Pregnancy Discrimination Act of 1978 have been filled to
a degree by

FMLA. Working women have more protection from losing their

jobs, as FMLA offers job protection to parents who take leave from work to care

for family members. Co-workers have also felt that FMLA was a fair policy for
working parents. Approximately two-thirds of employees surveyed by the
Department of Labor in 2000 felt that co-workers taking leave had no impact on

them. The Department of Labor also reported that employees' approval rating of

FMLA increased from lgg5 to the yeff 2000. Approximately 81 percent of
employees agreed that every person should be able to have up to 12 weeks

of

unpaid leave per year for family and medical problems in 2000, which is up from

approximately 72 percent in 1995. In addition, while employers have experienced
administrative difficulties when applying FMLA to employee situations. Some
employers feel that there has been some progress in clarif,ring the parameters, and

that compliance with FMLA is getting easier with time (Waldfogel, 2001).
Continuing Challenges
Despite these successes, there are still people who feel that FMLA did not
do what it had intended. Women workers stated that they still feel employers

discriminate against women who take time away from work after giving birth.
According to Lynem (2001) women still feel pressured by employers to work or
quit their jobs. Employers may get rid of certain jobs or hire other workers, may
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make women feel guilty about retuming to work (i.e. laying off another worker
a new mom returns to her old

if

job), and may place pregnant workers in conditions

that are rnore harsh. Frustrating conditions lead to women choosing to quit their

job (Lynem,2001). Lynem also highlights 75 percent of 700 parents surveyed by
the Department of Labor state that they are dissatisfied with employers' leave

policies, and 63 percent feel there needs to be a paid leave law mandated by the
federal government. Lawmakers and advocates continue to raise the follo*irrg
questions.

(1) Can people afford to take time off work without pay? Who are those
people? If only the portion of the population that can afford to live on
one salary can take advantage of the

FMLA of 1993, how useful is

FMLA to the rest of the population that cannot afford unpaid leave?
(2) Is legislation that requires employers to provide paid leave for families
with newborns, newly adopted children or medical emergencies to come?
Proposed Paid Leave

Unpaid leave is a significant barrier (King, 1999). Department of Labor
reported only 62.5 percent of surveyed women leave-takers received some pay

while on leave (compared to 70.4 percent of men). President Clinton sought to
expand benefits in 1999, by proposing a paid leave policy that used

unemployment funds. According to Bazelon (2000) unemployrnent funds would
be helpful to two-income families would support social goals that the United
States values (Bazelon, 2000). Oxfeld (Family and Medical Leave, 1999)
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testified that combined FMLA and unemployment insurance could cause up to a
700 percent increase in tax rate that employers must pay.

Biq Playels
There had been concern with lawmakers that the original goals of the law
were eclipsed by the needs of other special interest groups (Elving, 1995). FMLA
received a big political boost from the American Association of Retired Persons.
The AARP threatened to pull out of the coalitionwhen lawmakers proposed to
reduce provisions for care for seniors. Most of the difficulties with

FMLA

are

with the administration of FMLA for employees taking leave to care for a sick
family member versus for new parents.
Not Covered Under FMLA

FMLA fails to cover family responsibilities associated with children's
education and school-related events. Swick and Broadway (1998) talk about how

meaningful involvement, including parent-teacher, shared learning and
collaborative supervision empowers children and leads to better efficacy. These
areas of involvement can strengthen teachers and parents' position as positive

influences in children's success at school.

Positive Political Theory and Social Change
Social change occurs when many people speak out against laws that are
perceived to be unfair or laws that are inadequate in meetings the needs

of

different people. Support for the original parental leave bill came from many
groups such as the National Partnership for Women And Families and other

women's, labor, disability, children's, religious, and senior citizens' groups.
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These groups formed a coalition, and helped pass the

bill into law (Lenhoff,

1994). According lo Tharp (1998) smaller, more organized interest groups
prevail over the larger, more diffuse interest groups. In the case of FMLA, the
Society of Human Resource Management and the U.S. Department of Commerce
represented opposition of small business. Tharp refers to this as positive political

theory GPT).
The way in which FMLA was passed happened in the opposite way of the
positive political theory. Most of the same supporters of FMLA also support a

federally mandated paid leave policy. This may be a positive indication that a
paid leave policy is in the near future. A paid leave law can contribute to Many
people who can benefit from FMLA cannot afford to do so, which leaves people

who are in most need of services unable to obtain the services.
Justice

Social welfare has roots in institutional thought; that the government
should play a role in the welfare of its citizens. There has been debate as to
whether institutional ideology has played a major role in the development of the

welfare state in the United States (Midgley, 2000). A major part of social policy
planning is rooted in advocacy social justice and empowerment. The Family and
Medical Leave Act of 1993 is an example of this expansion of social policy.

FMLA is an attempt by the goveffrment to ensure social justice for all working
individuals.
The equity component of the justice theory has been accomplished in

general. The Deparlment of Labor shows that a majority of workers feel that
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there should be some sort of mandated paid leave. With respect to the equality
component, the findings suggest that there has been justice for some workers,

while other workers still suffer from discriminatory actions by employers.
Despite a growing number of people who are aware that they are eligible to use

FMLA, workers find that they cannot afford to take unpaid leave, which continues
to leave out a significant number of workers who need family leave.
Future Research
Gender inequality is an issue that spearheaded the creation of the Family
and Medical Leave Act

of 1993. Inequality

based on ethnicity in regard to who is

eligible and or takes leave under FMLA is still unclear. FMLA currently does not
have a component that addresses the need of parents who have children in special

education. Studies have been done on other industrialized countries and their
parental leave laws. It is worth-while for the United States to continue to learn

from other countries that are able to meet the needs of their citizens with effective
parental leave laws.
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